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STATE OF NEW YORK
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2003- 2004 Regul ar Sessi ons
SENATE- ASSEMBLY

March 21, 2003

IN SENATE -- Introduced by Sens. FUSCH LLO, BALBONI, BONACI C, HANNON,
LAVALLE, MARCELLINO -- read twice and ordered printed, and when print-
ed to be commtted to the Conmttee on Health

I N ASSEMBLY -- Introduced by COM TTEE ON RULES -- (at request of M of
A. Gannis, Silver, Paulin, CGottfried, Dinowitz, Wisenberg, Otiz,
C ark, Jacobs, Hoyt, Glef, Norman, G odenchik, Peralta, Alfano
Bacal | es, Bradl ey, Brennan, Canestrari, Christensen, A Cohen, Colton,
Cook, L. D az, Eddi ngt on, Engl ebright, Finch, dick, Gordon, Geen

John, Koon, Lafayette, Lifton, Magnarelli, Myersohn, MEneny, Ml er
MIlman, Perry, P. Rivera, Robinson, Sanders, Sidiknman, Sweeney,
Tonko, Towns, Winstein) -- read once and referred to the Comrittee on
Heal t h

AN ACT to anend the public health |law and the education law, in relation
to the regulation of snmoking in certain public areas

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWAS

1 Section 1. Section 1399-n of the public health law, as added by chap-
2 ter 244 of the laws of 1989, subdivisions 9 and 16 as added and subdi vi -
3 sions 10, 11, 12, 13, 14 and 15 as renunbered by chapter 565 of the | aws
4 of 1994, is anended to read as foll ows:
5 S 1399-n. Definitions. For purposes of this article:
6 1. {"Auditorium neans the part of a public building where an audi ence
7 sits but does not include any corridors, hallways or |obbies adjacent
8 thereto.
9 2.} "Bar" neans any {indoor} area {open to the public}, [|NCLUDI NG
10 COUTDOCOR SEATING AREAS, devoted to the sale and service of alcoholic
11 beverages for on-prem ses consunption and where the service of food is
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12 only incidental to the consunption of such beverages. {Service of food
13 shall be considered incidental if the food service generates |ess than
14 forty percent of total annual gross sales. Any bar that generates forty

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
{ }) is oldlawto be omtted.
LBD13510-02- 3
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percent or nore of total annual gross sales fromthe sale of food for
on- prem ses consunption shall be a food service establishnent.

3.} 2. "Enployer"” {shall mean} MEANS any person, partnership, {associ-
ate} ASSOCIATION, LIMTED LIABILITY COMWPANY, corporation or nonprofit
entity which enploys one or nore persons, including the |legislative,
executive and judicial branches of state governnent and any politi cal
subdi vi sion of the state.

{4. "Factory" neans any nill or other nanufacturing establishnent
where one or nore persons are enployed in manufacturing, including
10 meking, altering, repairing, finishing, bottling, canning, cleaning or
11 laundering any article or thing.

12 5.} 3. "Food service establishment" nmeans any {indoor} area {open to
13 the public}, INCLUDI NG QUTDOOR SEATI NG AREAS, or portion thereof in
14 which the business is the sale of food for on-prem ses consunption {and
15 which has an indoor seating capacity of greater than fifty persons
16 including, but not |linmted to restaurants, cafeterias, coffee shops,

17 diners, sandw ch shops or short order cafes. A food service establish-
18 nment shall not include the bar area of such establishnent}.

19 {6. "Indoor area open to the public" neans any indoor area or portion
20 thereof generally accessible to the public.

21 7.} 4. "MEMBERSH P ASSCCI ATI ON' MEANS A NOT- FOR-PROFIT ENTITY WH CH
22 HAS BEEN CREATED OR ORGANI ZED FOR A CHARI TABLE, PHI LANTHROPI C, EDUCA-
23 TIONAL, POLITICAL, SOCIAL OR OTHER SI M LAR PURPOSE

24 5. "Place of enploynent” nmeans any indoor area or portion thereof
25 wunder the control of an enployer in which enployees of the enpl oyer
26 perform services {but which is not generally accessible to the public},

27 AND SHALL |[INCLUDE, BUT NOI BE LIMTED TO OFFICES, SCHOOL GROUNDS

28 RETAIL STORES, BANQUET FACI LI TIES, THEATERS, FOOD STORES, BANKS, FI NAN-
29 CI AL I NSTITUTIONS, FACTORIES, WAREHOUSES, EMPLOYEE CAFETERI AS, LOUNGES,

30 AUDI TORI UMBS, GYMNASI UMS, RESTROOMS, ELEVATORS, HALLWAYS, MUSEUMS

31 LIBRARIES, BOALI NG ESTABLI SHVENTS, EMPLOYEE MEDI CAL FACI LI TIES, ROOVS OR
32 AREAS CONTAI NI NG PHOTOCOPYI NG EQUI PMENT OR OTHER OFFI CE EQUI PMENT USED
33 | N COWON, AND COVPANY VEH CLES.

34 {8. "Public building" nmeans any building owned or operated by the
35 state or any county, city, town, village or any other political subdivi-
36 sion, public inprovenent or special district, public authority, comm s-
37 sion, agency or public benefit corporation; or any other separate corpo-
38 rate instrunentality or unit of state or |ocal governnent.

39 9.} 6. "School grounds" neans any building, structure, and surrounding
40 outdoor grounds contained within a public or private pre-school, nursery
41 school, elementary or secondary school s legally defined property bound-
42 aries as registered in a county clerk's office, and any vehicles used to
43 transport children or school personnel

44 {10. "Snoke-free work area" neans an encl osed indoor area in a place
45 of enploynment where no snoking occurs. Such area shall be clearly desig-
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nat ed, and separate from any snoking area.

11.} 7. "RETAIL TOBACCO BUSI NESS" MEANS A SOLE PROPRI ETORSHI P, LI M TED
LI ABI LI TY COVPANY, CORPORATI ON, PARTNERSHI P OR OTHER ENTERPRI SE | N WHI CH
THE PRI MARY ACTIVITY IS THE RETAIL SALE OF TOBACCO PRODUCTS AND ACCESSO-
RIES, AND IN WHI CH THE SALE OF OTHER PRODUCTS |'S MERELY | NCI DENTAL.

8. "Snoking" means the burning of a lighted cigar, cigarette, pipe or
any other matter or substance which contains tobacco.

{12. "Snoking area" neans an encl osed indoor area in which snoking is
permtted. Such snoking area shall be clearly designated and separate
fromany area in which snoking is not permtted. In a place of enploy-
nent, the snoking area shall be separated froma snoke-free work area by

S. 3292 3 A. 7136

wal l's or sonme other neans, equally effective in reducing the effects of
snoke on the snoke-free work area, other than ventilation systens or air
cl eani ng devi ces.

13. "Tobacco busi ness" nmeans a sole proprietorship, corporation, part-
nership or other enterprise in which the primary activity is the sale,
manuf acture or pronotion of tobacco, tobacco products and accessories
either at wholesale or retail, and in which the sale, manufacture or
pronotion of other products is nmerely incidental.

14. "Warehouse" neans any building or structure used for the purpose
of storing nerchandise or comodities.

15. "Wrk area" neans an area in a place of enploynent where one or
nore enpl oyees are routinely assigned and perform services for their
enpl oyer.

16. "Zoo" neans any indoor area open to the public for the purpose of

vi ewi ng ani mal s.}

S 2. Section 1399-0 of the public health | aw, as added by chapter 244
of the Ilaws of 1989, subdivisions 1 and 2 as anended and subdi vi sion 8
as added by chapter 565 of the laws of 1994, is anended to read as
fol |l ows:

S 1399-0. Smoking restrictions. {1.} Snmoking shall not be permtted
and no person shall snoke in the followi ng i ndoor areas {open to the
public}:

{(a) auditoriuns;

(b) elevators;

(c) gymasi umns;

(d)} 1. PLACES OF EMPLOYMENT;

2. BARS;

3. FOOD SERVI CE ESTABLI SHVENTS, EXCEPT AS PROVI DED I N SUBDI VI SI ON Sl X
OF SECTI ON THI RTEEN HUNDRED NI NETY- NI NE-Q OF THI S ARTI CLE

4. encl osed indoor areas open to the public containing a sw nmng
pool ;

{(e) indoor areas open to the public in food stores provi ded, however,
that any separate or distinct portion or part of such establishnent
which is dedicated to the sale of food for on-prem ses consunption shal
be governed by the provisions of subdivision five of this section;

(f) cl assroons;

(g)} 5. public means of mass transportation, including subways, under-
ground subway stations, and when occupi ed by passengers, buses, vans,
t axi cabs and |i nousi nes;

{(h)} 6. ticketing {and}, boarding AND WAI TING areas in public trans-
portation termnals;
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{(i)} 7. youth centers and facilities for detention as defined in
sections five hundred twenty-seven-a and five hundred three of the exec-
utive | aw

{(j)} 8. any facility that provides child care services as defined in
section four hundred ten-p of the social services law, provided that
such services provided in a private hone are excluded fromthis {para-
graph} SUBDI VI SI ON WHEN CHI LDREN ENROLLED | N SUCH DAY CARE ARE NOT PRES-
ENT;

{(k)} 9. child day care centers as defined in section three hundred
ninety of the social services |aw and child day care centers |licensed by
the city of New York;

{(1)} 10. group hones for children as defined in section three hundred
seventy-one of the social services |aw

{(m} 11. public institutions for children as defined in section three
hundred seventy-one of the social services |law, {and

S. 3292 4 A. 7136

(n)} 12. residential treatnent facilities for children and youth as
defined in section 1.03 of the nental hygiene | aw.

2. Except as provided in subdivisions three, four and five of this
section, snoking shall not be permitted and no person shall snoke in any
i ndoor area open to the public, including but not limted to any i ndoor
area open to the public in:

(a)};

13. all public and private colleges, universities and other {educa-
ti on} EDUCATI ONAL and vocational institutions;

{(b)} 14. general hospitals and residential health care facilities as
defined in article twenty-eight of this chapter, and other health care
facilities licensed by the state in which persons reside{, provided,
however, that cafeterias and lunchroons in such facilities shall be
governed by the provisions of paragraph (c) of subdivision six of this
section;

(c) public buildings, provided, however, that an enpl oyee whose work
area is in an indoor area open to the public shall be governed by the
provi si ons of subdivision six of this section;

(d) theaters;

(e) museuns;

(f) libraries;

(g) retail stores in which goods, wares or nerchandi se are offered for
sal e;

(h)}; PROVIDED, HOWEVER, THAT THE PROVI SI ONS OF THI S SUBDI VI SI ON SHALL
NOT PROHI BI T SMOKI NG BY PATI ENTS | N SEPARATE ENCLOSED ROOVS OF RESI DEN-
TI AL HEALTH CARE FACI LI TIES, ADULT CARE FACI LI TI ES ESTABLI SHED OR CERTI -
FI ED UNDER Tl TLE TWO OF ARTI CLE SEVEN OF THE SOCI AL SERVI CES LAW COMMU-
NI TY MENTAL HEALTH RESI DENCES ESTABLI SHED UNDER SECTION 41.44 OF THE
MENTAL HYG ENE LAW OR FACILITIES WHERE DAY TREATMENT PROGRAMS ARE
PROVI DED, WHI CH ARE DESI GNATED AS SMOKI NG ROOMS FOR PATIENTS OF SUCH
FACI LI TI ES OR PROGRAMS

15. comrercial establishnents used for the purpose of carrying on or
exerci sing any trade, profession, vocation or charitable activity;

{(i)} 16. indoor arenas;

{(j) waiting roons and waiting areas;

(k) banks and other financial institutions;

(1) restroons;
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(mM waiting areas in public transportation termnals; and

(n) service areas in cafeterias and businesses selling food for
on-prem ses and of f-prem ses consunption; and

(o)} 17. zoos{.

3. The owner, operator or manager of an indoor area open to the public
subject to subdivision two of this section nay designate a snoking area
or areas. Such snoking area shall not include any of the indoor areas
open to the public set forth in subdivision one of this section.

4. (a) The owner, operator or manager of a bow ing establishnent may
permt snoking in the concourse area, which is the area directly behind
and imediately contiguous to the bow er settee area, but shall provide
a nonsnoking area constituting at Jleast twenty-five percent of the
square footage of the concourse area.

(b) The organi zer or sponsor of}; AND

18. bingo {shall provide a contiguous nonsnoking area sufficient to
neet patron demand. If at least fifty percent of seating capacity is
designated for nonsnokers, demand shall be deened to have been nmet. The
organi zer or sponsor may not deternmine that no such denand exists.

S. 3292 5 A 7136

Notice shall be promnently posted at each entrance stating that a
nonsnoki ng section is avail abl e.

5. The owner, operator or manager of a food service establishnent:

(a) shall designate a contiguous nonsnoking area sufficient to neet
custoner demand and nmay not determ ne that no such demand exists. |If
seventy percent of a food service establishnment s indoor seating capaci-
ty for dining is designated as a nonsnoking area, then custoner demand
will be deemed to have been nmet. The designation of |ess than seventy
percent of the indoor seating capacity for dining of a food service
establi shnent as a nonsnoking area shall not create the presunption of
nonconpl i ance with the provisions of this subdivision;

(b) shall promnently post notice at each entrance advising that a
nonsnoki ng section is available, and each patron shall be given an
opportunity to state his preference; and

(c) nmay designate a separate encl osed roomor roons solely for use by
snokers.

6. Each enpl oyer shall adopt and inplement a witten snoking policy.
The policy shall apply only to a place of enploynent as defined in
subdi vi sion six of section thirteen hundred ninety-nine-n of this arti-
cle and shall require at |east the follow ng:

(a) that enployers shall provide nonsnoking enpl oyees with a snoke-
free work area;

(b) that enployers may set aside a work area for snoking if al
enpl oyees assigned to the work area agree to the designation

(c) that enployers shall provide for contiguous nonsnmoking areas in
enpl oyee cafeterias, lunch roons and | ounges. The contiguous nonsnoki ng
areas in enployee cafeterias and lunchroonms shall be sufficient to neet
enpl oyee demand. An enployer may not determne that no such demand
exists. |If seventy percent of the indoor seating capacity is designated
as a non-snoki ng area, enployee demand shall be deenmed to have been net.
The designation of less than seventy percent of the indoor seating
capacity for dining of a food service establishnment as a nonsnoki ng area
shall not create the presunption of nonconpliance with the provisions of
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thi s subdi vi si on;

(d) that snoking shall be prohibited in auditoriunms, gymasiuns, rest
roons, elevators, classroons, hallways, enployee nedical facilities and
rooms or areas which contain photocopying equi pnent or other office
equi pnent used in conmon, and in conpany vehicles occupied by nore than
one person unless the occupants of such vehicle agree that snoking may
be pernitted;

(e) that snoking shall be prohibited in conference roons and neeting
rooms, unless everyone in that room agrees that snoking nay be pernit-
ted;

(f) that an enpl oyer may designate a separate enclosed room or roomnms
not open to the public for use as a snoking area;

(g) that enployers shall prominently post the snoking policy in the
wor kpl ace, and supply a witten copy upon request to any existing or

prospective enpl oyee;
(h) an employer shall not be required to nmake any expenditures or
structural changes to create a snmoke-free work area. In the event an

enpl oyer cannot, after using its best efforts, conply with an enpl oyee's
request for a snoke-free work area, the enployer shall designate that
enpl oyee’s work area as a snoke-free work area; and

(i) any provisions in a snoking policy that are nore restrictive than
the mnimm requirenents set forth in this subdivision shall, if a

S. 3292 6 A 7136

col l ective bargaining unit exists, be subject to applicable |law govern-
ing collective bargaining.

7. (a) For the purposes of this article, the enployer of any place of
enpl oynment within the New York state senate, and the owner, operator or
manager of an indoor area open to the public in that portion of a public
bui | di ng occupi ed by the New York state senate or any nenber or enpl oyee
thereof, shall be the tenporary president of the senate or any person or
persons designated by the tenporary president.

(b) For the purposes of this article, the enployer of any place of
enpl oyment within the New York state assenbly, and the owner, operator
or manager of an indoor area open to the public in that portion of a
public building occupied by the New York state assenbly or any nenber or
enpl oyee thereof, shall be the speaker of the assenbly or any person or
persons desi gnated by the speaker.

(c) For the purposes of this article, the enployer of any place of
enpl oyment within the executive chanber of the state <capitol, and the
owner, operator, or manager of an indoor area open to the public in that
portion of a public building occupied by the governor or any enpl oyee of
t he governor s office, shall be the governor.

(d) For the purposes of this article, the enployer of any place of
enpl oynment within any state agency as defined in paragraph (g) of subdi-
vi sion one of section seventy-three of the public officers law, and the
owner, operator, or manager of an indoor area open to the public in that
portion of a public building occupied by any such agency, shall be the
commi ssioner, director, or other chief executive officer of such agency.

(e) For the purposes of this article, the enployer of any place of
enpl oynment within the judiciary, and the owner, operator or manager of
an indoor area open to the public in that portion of a public building
occupied by the judiciary, or any enpl oyee thereof, shall be the chief
admini strative judge of the office of court admnistration, or any
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person or persons designated by the chief administrative judge.

(f) Notwithstanding section two of the public buildings |aw or any
ot her provision of law, the commi ssioner of general services shall not
have or exercise any supervision or control over places of enploynent or
with respect to any indoor area open to the public in that portion of a
public building, which are subject to the provisions of paragraph (a),
(b), (c¢), (d) or (e) of this subdivision.

8. Notwithstanding the provisions of any other law, rule or regu-
| ation, tobacco use shall not be permtted and no person shall use
tobacco on school grounds; provided, however, that snoking by adult
faculty and staff nmenbers may be pernitted in a designated snoking area
during non-school hours. For purposes of this section, school hours
shall include any student activity that is supervised by faculty or
staff, or any officially sanctioned school event} FACILITIES.

S 3. Subdivision 1 of section 1399-p of the public health | aw, as
added by chapter 244 of the laws of 1989, is anended to read as foll ows:

1. "Snoking" or "No Snmoking" signs, or the international "No Snoking"
synmbol, which consists of a pictorial representation of a burning ciga-
rette enclosed in a circle with a bar across it, shall be promnently
posted and properly maintai ned where snoking is regulated by this arti-
cle, by the owner, operator, nanager or other person having control of
such {indoor} area.

S 4. Section 1399-q of the public health | aw, as added by chapter 244
of the laws of 1989, is anended to read as foll ows:

S 1399-q9. Smoking restrictions inapplicable. This article shall not
apply to:
S. 3292 7 A 7136

1. Private hones, private residences and private autonobil es;

2. {Any indoor area where private social functions are being held when
seating arrangenents are under the control of the sponsor of the func-
tion and not the owner, operator, nmanager or person in charge of such
i ndoor ar ea;

3. Any indoor area open to the public exclusively reserved for
conventions and trade shows if the sponsor or organizer gives notice in

any promotional nmaterial or advertisenents that snoking will not be
restricted, and proninently posts notice at the entrance to the conven-
tion or trade show advising the public that snmoking wll not be
restricted;

4.} A hotel or nmotel roomrented to one or nore guests;

{5. Tobacco} 3. RETAIL TOBACCO busi nesses;

{6. Linousines under private hire by an individual or corporation;

7. Wholly or partially enclosed private boxes in indoor arenas; and

8. Bars.}

4. MEMBERSHI P ASSOCI ATI ONS; PROVI DED, HOWEVER, THAT SMOKI NG SHALL ONLY
BE ALLOAED | N MEMBERSHI P ASSOCI ATIONS IN WHICH ALL OF THE DUTIES WTH
RESPECT TO THE OPERATI ON OF SUCH ASSOCI ATI ON, | NCLUDI NG, BUT NOT LI M TED
TO, THE PREPARATION OF FOOD AND BEVERAGES, THE SERVI CE OF FOOD AND
BEVERACES, RECEPTI ON AND SECRETARI AL WORK, AND THE SECURI TY SERVI CES OF
THE MEMBERSHI P ASSOCI ATI ON ARE PERFORMED BY MEMBERS OF SUCH MEMBERSH P
ASSCCI ATI ON WHO DO NOT RECEI VE COVPENSATI ON OF ANY KI ND FROM THE MEMBER-
SHI P ASSOCI ATI ON OR ANY OTHER ENTI TY FOR THE PERFORMANCE OF SUCH DUTI ES;

5. CI GAR BARS THAT, | N THE CALENDAR YEAR ENDI NG DECEMBER THI RTY- FI RST
TWO THOUSAND TWO, GENERATED TEN PERCENT OR MORE COF |ITS TOTAL ANNUAL
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GROSS | NCOVE FROM THE ON- SI TE SALE OF TOBACCO PRODUCTS AND THE RENTAL OF
ON-SITE HUM DORS, NOT | NCLUDI NG ANY SALES FROM VENDI NG MACHI NES, AND | S
REG STERED W TH THE APPROPRI ATE ENFORCEMENT OFFI CER, AS DEFINED IN
SUBDI VI SI ON  ONE OF SECTI ON THI RTEEN HUNDRED NI NETY-NI NE-T OF THI S ARTI -
CLE. SUCH REG STRATI ON SHALL REMAI N I N EFFECT FOR ONE YEAR AND SHALL BE
RENEWABLE ONLY |IF: (A) |IN THE PRECEDI NG CALENDAR YEAR, THE Cl GAR BAR
GENERATED TEN PERCENT OR MORE OF | TS TOTAL ANNUAL GRCSS | NCOVE FROM THE
ON- SI TE SALE OF TOBACCO PRODUCTS AND THE RENTAL OF ON-SI TE HUM DORS, AND
(B) THE Cl GAR BAR HAS NOT EXPANDED | TS SI ZE OR CHANGED | TS LOCATI ON FROM
I TS SI ZE OR LOCATI ON SI NCE DECEMBER THI RTY- FI RST, TWO THOUSAND TWO,

6. OUTDOOR DI NI NG AREAS OF FOOD SERVI CE ESTABLI SHVENTS W TH NO ROOF OR
OTHER CEI LI NG ENCLOSURE; PROVI DED, HOWEVER, THAT SMOKI NG MAY BE PERM T-
TED I N A CONTI GUOUS AREA DESI GNATED FOR SMOKI NG SO LONG AS SUCH AREA:
(A) CONSTI TUTES NO MORE THAN TWENTY- FI VE PERCENT OF THE OUTDOOR SEATI NG
CAPACI TY OF SUCH FOOD SERVI CE ESTABLI SHVENT, (B) IS AT LEAST THREE FEET
AVWAY FROM THE OUTDOOR AREA OF SUCH FOOD SERVI CE ESTABLI SHVENT NOT DESI G
NATED FOR SMOKI NG, AND (C) IS CLEARLY DESI GNATED W TH WRI TTEN SI GNAGE AS
A SMKI NG AREA; AND

7. ENCLOSED ROOMS [N FOOD SERVICE ESTABLI SHVENTS, BARS, CATERI NG
HALLS, CONVENTI ON HALLS, HOTEL AND MOTEL CONFERENCE ROOMS, AND OTHER
SUCH SI M LAR FACI LI TIES DURI NG THE TI ME SUCH ENCLOSED AREAS OR ROOMS ARE
BEI NG USED EXCLUSI VELY FOR FUNCTI ONS WHERE THE PUBLIC I'S I NVI TED FOR THE
PRI MARY PURPOSE OF PROMOTING AND SAMPLI NG TOBACCO PRODUCTS, AND THE
SERVI CE OF FOCD AND DRI NK |'S | NCI DENTAL TO SUCH PURPOSE, PROVIDED THAT
THE SPONSCR OR ORGANIZER @G VES NOTICE | N ANY PROMOTI ONAL MATERI AL OR
ADVERTI SEMENTS THAT SMOKI NG WLL NOT BE RESTRICTED, AND PROM NENTLY
PCSTS NOTI CE AT THE ENTRANCE OF THE FACI LI TY AND HAS PROVI DED NOTI CE OF
SUCH FUNCTI ON TO THE APPROPRI ATE ENFORCEMENT OFFICER, AS DEFINED IN
SUBDI VI SI ON  ONE OF SECTI ON THI RTEEN HUNDRED NI NETY-NI NE-T OF THI S ARTI -
CLE, AT LEAST TWO WEEKS PRI OR TO SUCH FUNCTI ON. THE ENFORCEMENT OFFI CER

S. 3292 8 A. 7136

SHALL KEEP A RECORD OF ALL TOBACCO SAMPLING EVENTS, AND SUCH RECORD
SHALL BE MADE AVAI LABLE FOR PUBLI C I NSPECTI ON. NO SUCH FACI LI TY SHALL
PERM T SMOKI NG UNDER THI S SUBDI VI SION FOR MORE THAN TWO DAYS IN ANY
CALENDAR YEAR

S 5. Section 1399-s of the public health | aw, as added by chapter 244
of the aws of 1989, is anended to read as foll ows:

S 1399-s. Violations. 1. It shall be unlawful for any person, firm
LIMTED LIABILITY COWANY, corporation or other entity that owns,
nmanages, operates or otherwi se controls the use of an {indoor} area
{open to the public} in which snmoking is prohibited or restricted pursu-
ant to section thirteen hundred ninety-nine-o of this article to fail to
comply with the provisions of this article. For violations of this
subdivision, it shall be an affirmati ve defense that during the rel evant
tinme period actual control of the {indoor} area {open to the public} was
not exercised by the respondent, but rather by a | essee, the sublessee
or any other person. To establish an affirmative defense, the respond-
ent shall subnmit an affidavit and may subnit any other relevant proof
indicating that the respondent did not exercise actual control of said
area during the relevant tinme period. Such affidavit and other proof
shall be mailed by certified nail to the appropriate enforcenment officer
within thirty days of receipt of such notice of violation.
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2. {It shall be unlawful for any person, firm corporation or other
entity that owns, manages or operates a food service establishnment in
which snoking is restricted to fail to designate areas pursuant to

subdi vision five of section thirteen hundred ninety-nine-o of this arti-
cle, or to fail to make good faith efforts to ensure that enployees
responsible for seating arrangenments substantially conply wth the
requi renents of this article. In actions brought for violations of
subdi vision five of section thirteen hundred ninety-nine-o of this arti-
cle, it shall be an affirmati ve defense that notice of a violation was
provi ded to a custoner.

3.} It shall be unlawful for an enpl oyer whose place of enploynment is
subject to subdivision {six} ONE of section thirteen hundred ninety-
nine-o of this article to fail to conply with the provisions of such
subdi vi si on. For violations of SUCH subdi vision {six of section thirteen
hundred ninety-nine-o of this article}, it shall be an affirmative
defense that the enpl oyer has nmade good faith efforts to ensure that
enpl oyees conply with the provisions of {any policy adopted pursuant to
subdi vi sion six of section thirteen hundred ninety-nine-o of} this arti-
cle.

{4.} 3. It shall be unlawful for any person to snmoke in any area where
snoking is prohibited or restricted under section thirteen hundred nine-
ty-nine-o of this article.

S 6. Subdivisions 1, 2 and 4 of section 1399-t of the public health
| aw, as added by chapter 244 of the |aws of 1989, are anmended to read as
fol |l ows:

1. For the purpose of this article the term"enforcenent officer"
shal | nean the board of health of a county or part county health
district established pursuant to title three of article three of this
chapter, or in the absence thereof, an officer of a county designated
for such purpose by resolution of the elected county |egislature or
board of supervisors adopted within sixty days after the effective date
of this {act} ARTICLE. Any such designation shall be filed with the
conm ssioner wthin thirty days after adoption. If no such designation
is made, the county will be deened to have designated the departnent as
its enforcenent officer. Any county that does not designate an enforce-
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nent officer during the tine period specified above may do so at any
tinme, thereafter, such designation will be effective thirty days after
it is filed wth the comm ssioner. The enforcenent officer shall have
sole jurisdiction to enforce the provisions of this article on a coun-
ty-wi de basis pursuant to rules and regulations pronulgated by the
commissioner. In a city with a population of nore than one mllion the
enforcenent officer shall be the {board of health} DEPARTMENT OF HEALTH
AND MENTAL HYd ENE of such city which shall have sole jurisdiction to
enforce the provisions of this article in such city.

2. If the enforcenment officer deternmines after a hearing that a
violation of this article has occurred, a civil penalty may be inposed
by the enforcenment officer pursuant to section thirteen hundred ninety-
nine-v of this article. Wen the enforcenent officer is the comm ssion-
er, the hearing shall be conducted pursuant to the provisions of section
twel ve-a of this chapter. Wen the enforcenent officer is a board of
health or IN A CTY WTH A POPULATI ON OF MORE THAN ONE M LLI ON, THE
DEPARTMENT OF HEALTH AND MENTAL HYA ENE, OR an officer designated to
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enforce the provisions of this article, the hearing shall be conducted
pursuant to procedures set forth in the county sanitary code, OR HEALTH
CODE OF SUCH dCTY, or in the absence thereof, pursuant to procedures
established by the el ected county legislature or board of supervisors.
No other penalty, fine or sanction may be inposed, provided that nothing
herein shall be construed to prohibit an enforcenment officer from
commenci ng a proceeding for injunctive relief to conpel conpliance wth
this article.

4. The owner, manager, operator or other person having control of {an
i ndoor} ANY area {open to the public, food service establishnent or
place of enploynent wunder} SUBJECT TO THE PROVISIONS OF this article
shall inform or shall designate an agent who shall be responsible for
inform ng individuals snoking in an area in which snoking is not pernit-
ted that they are in violation of this article.

S 7. Section 1399-u of the public health | aw, as added by chapter 244
of the laws of 1989, is anended to read as foll ows:

S 1399-u. Waiver. 1. The enforcenent officer may grant a waiver from
the application of a specific provision of this article, provided that
prior to the granting of any such waiver the applicant for a waiver
shal | establish that:

(a) conpliance with a specific provision of this article would cause
undue financial hardship; or

(b) other factors{, including but not limted to the physical |ayout,}
exi st which would render {strict} conpliance unreasonable.

2. {Notwi t hstandi ng subdi vi sion one of this section, the enforcenent
officer shall grant a waiver fromthe application of subdivision six of
section thirteen hundred ninety-nine-o of this article to any applicant
who as the owner, operator or nmanager of a factory or warehouse denon-
strates that the effects of snoking on enployees in work areas have been
reduced to a nininal degree by factors, including but not Ilinmted to,
t he physical |ayout or size of such factory or warehouse.

3. Subdivision two of this section shall not apply to work areas in
separate encl osed offices, enployee cafeterias, lunchroonms or |ounges in
a factory or warehouse.

4.} Every waiver granted shall be subject to such conditions or
restrictions as nmay be necessary to mnimze the adverse effects of the
wai ver upon persons subject to an involuntary exposure to second-hand
snoke and to ensure that the waiver is consistent with the genera
purpose of this article.

S. 3292 10 A 7136

S 8. Subdivisions 1 and 2 of section 1399-aa of the public health | aw,
as added by chapter 799 of the laws of 1992, are anended to read as
fol |l ows:

1. "Enforcenment officer” neans the enforcenent officer designated
pursuant to article thirteen-E of this chapter to enforce such article
and hol d hearings pursuant thereto; PROVIDED THAT IN A CTY WTH A POPU
LATI ON OF MORE THAN ONE M LLION I T SHALL ALSO MEAN AN OFFI CER OR EMPLOY-
EE OR ANY AGENCY OF SUCH CI TY THAT | S AUTHORI ZED TO ENFORCE ANY LOCAL
LAWCOF SUCH CI TY RELATED TO THE REGULATION OF THE SALE OF TOBACCO
PRODUCTS TO M NORS

2. "Food service establishnent” neans any {indoor area open to the
public or portion thereof in which the business is the sale of food for
on-prem ses consunption and which has an indoor seating capacity of
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greater than fifty persons including, but not limted to restaurants,
cafeterias, coffee shops, diners, sandwi ch shops or short order cafes}
AREA, | NCLUDI NG OQUTDOOR SEATI NG AREAS, | N WHI CH THE BUSI NESS | S THE SALE
OF FOOD FOR ON- PREM SES CONSUMPTI ON

S 9. Subdivision 6 of section 1399-aa of the public health law, as
added by chapter 518 of the |aws of 2000, is renunbered subdivision 7
and two new subdivisions 8 and 9 are added to read as foll ows:

8. "TOBACCO BUSI NESS' MEANS A SOLE PROPRI ETORSHI P, CORPORATI ON, LIM T-
ED LI ABI LI TY COVPANY, PARTNERSH P OR OTHER ENTERPRISE IN WH CH THE
PRI MARY ACTIVITY |S THE SALE, MANUFACTURE OR PROMOTI ON OF TOBACCO
TOBACCO PRODUCTS AND ACCESSORI ES, ElI THER AT WHOLESALE OR RETAIL, AND IN
VWH CH THE SALE, MANUFACTURE OR PROMOTI ON OF OTHER PRODUCTS | S MERELY
| NCI DENTAL.

9. "FACTORY" MEANS ANY M LL OR OTHER MANUFACTURI NG ESTABLI SHVENT WHERE
ONE OR MORE PERSONS ARE EMPLOYED I N MANUFACTURI NG | NCLUDI NG NMAKI NG,
ALTERING  REPAIRI NG FIN SH NG BOTTLI NG CANNI NG CLEANI NG OR LAUNDER-
I NG ANY ARTI CLE OR THI NG

S 10. Subdivision 2 of section 1399-bb of the public health law, as
amended by chapter 508 of the laws of 2000, is anended to read as
fol |l ows:

2. The prohibitions contained in subdivision one of this section shal
not apply to the follow ng |ocations:

(a) private social functions {as defined in section thirteen hundred
ninety-nine-q of this chapter} WHEN SEATI NG ARRANGEMENTS ARE UNDER THE
CONTROL OF THE SPONSOR OF THE FUNCTION AND NOT THE OWER, OPERATOR
MANAGER OR PERSON | N CHARGE OF SUCH | NDOOR AREA;

(b) conventions and trade shows {that conply with the provisions of
subdi vi sion three of section thirteen hundred ninety-nine-q of this
chapter}; provided that the distribution is confined to designated areas
general ly accessible only to persons over the age of eighteen;

(c) events sponsored by tobacco or herbal cigarette manufacturers
provided that the distribution is confined to designated areas generally
accessible only to persons over the age of eighteen

(d) bars as defined in subdivision {tw} ONE of section thirteen
hundred ni nety-nine-n of this chapter

(e) tobacco businesses as defined in subdivision {twelve} ElIGHT of
section {thirteen hundred ni nety-nine-n} TH RTEEN HUNDRED NI NETY- NI NE- AA
of this {chapter} ARTICLE

(f) factories as defined in subdivision {four} NINE of section {thir-
teen hundred ninety-nine-n} TH RTEEN HUNDRED NI NETY-N NE-AA of this
{chapter} ARTICLE and construction sites; provided that the distribution
is confined to designated areas generally accessible only to persons
over the age of eighteen

S. 3292 11 A 7136

S 11. Subdivision 7 of section 1399-cc of the public health [aw, as
added by section 1 of chapter 568 of the laws of 2001, is anmended to
read as follows:

7. No person operating a place of business wherein tobacco products or
herbal cigarettes are sold or offered for sale shall sell, permt to be
sold, offer for sale or display for sale any tobacco product or herba
cigarettes in any manner, unless such products and cigarettes are stored
for sale (a) behind a counter in an area accessible only to the person-
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nel of such business, or (b) in a |ocked container; provided, however,
such restriction shall not apply to tobacco businesses, as defined in
subdi vi sion {thirteen} ElIGHT of section {thirteen hundred ninety-nine-n}
THI RTEEN HUNDRED NI NETY- NI NE- AA of this {chapter} ARTICLE, and to places
to which adm ssion is restricted to persons eighteen years of age or
ol der.

S 12. Subdivision 2 of section 1399-cc of the public health [aw, as
added by section 2 of chapter 568 of the laws of 2001, is anmended to
read as follows:

2. No person operating a place of business wherein tobacco products or
herbal cigarettes are sold or offered for sale shall sell, permt to be
sold, offer for sale or display for sale any tobacco product or herba
cigarettes in any nanner, unless such products and cigarettes are stored
for sale (a) behind a counter in an area accessible only to the person-
nel of such business, or (b) in a |ocked container; provided, however,
such restriction shall not apply to tobacco businesses, as defined in
subdi vision {thirteen} ElIGHT of section {thirteen hundred ninety-nine-n}
THI RTEEN HUNDRED NI NETY- NI NE- AA of this {chapter} ARTICLE, and to places
to which admi ssion is restricted to persons eighteen years of age or
ol der.

S 13. Section 1399-dd of the public health | aw, as anended by chapter
508 of the laws of 2000, is anended to read as foll ows:

S 1399-dd. Sale of tobacco products or herbal cigarettes in vending
machines. No person, firm partnership, conpany or corporation shal
operate a vendi ng machi ne whi ch di spenses tobacco products or herba
cigarettes unless such nmchine is |located: (a) in a bar as defined in
subdi vi sion {two} ONE of section thirteen hundred ninety-nine-n of this
chapter, or the bar area of a food service establishnent with a valid,
on-premises full liquor license; (b) in a private club; (c) in a tobacco
busi ness as defined in subdivision {thirteen} EIGHT of section {thirteen
hundred ni nety-ni ne-n} TH RTEEN HUNDRED NI NETY- NI NE- AA of this {chapter}
ARTICLE;, or (d) in a place of enploynment which has an insignificant
portion of its regular workforce conprised of people under the age of
ei ghteen years and only in such |locations that are not accessible to the
general public; provided, however, that in such |locations the vending
nmachine is located in plain view and under the direct supervision and
control of the person in charge of the location or his or her designated
agent or enpl oyee.

S 14. Paragraph (a) of subdivision 2 of section 1399-11 of the public
health law, as added by chapter 518 of the |aws of 2000, is amended to
read as follows:

(a) The provisions of subdivision one of this section shall not apply
to a tobacco business, as defined in SUBDIVISION El GHT OF section TH R-
TEEN HUNDRED NI NETY- NI NE- AA of this {chapter} ARTICLE

S 15. Subdivision 2 of section 409 of the education |law, as added by
chapter 565 of the |aws of 1994, is amended to read as foll ows:

2. Notwithstanding the provisions of any other law, rule or regu-
| ati on, tobacco use shall not be permtted and no person shall use
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tobacco on school grounds{; provided, however, that snoking by adult
faculty and staff nenbers nmay be permtted in a designated snoking area
during non-school hours. For purposes of this section, school hours
shall include any student activity that is supervised by faculty or
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5 staff, or any officially sanctioned school event}. "School grounds"
6 neans any building, structure and surroundi ng outdoor grounds contai ned
7 within a public or private pre-school, nursery school, elenentary or
8 secondary school s legally defined property boundaries as registered in

9 a county clerk's office.
10 S 16. This act shall take effect on the one hundred twentieth day
11 after it shall have becone a |law, provided that the amendnents to subdi -
12 vision 7 of section 1399-cc of the public health | aw, made by section
13 eleven of this act, shall be subject to the expiration and reversion of
14 such section pursuant to section 4 of chapter 519 of the |laws of 1999,
15 as anended, when upon such date the provisions of section twelve of this
16 act shall take effect.
. SO DOC C 3292/ 7136 * END* BTXT 2003
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